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PETITION FOR WAIVER 

Northwest Dakota Cellular of North Dakota Limited Partnership; North Central RSA 2 of 

North Dakota Limited Partnership; North Dakota RSA No. 3 Limited Partnership; Badlands 

Cellular of North Dakota Limited Partnership; North Dakota 5 – Kidder Limited Partnership; and 

Bismarck MSA Limited Partnership (collectively, "Partnerships"), by their counsel and pursuant 

to 47 C.F.R. §§ 1.3 and 1.925(b), hereby request waiver of Sections 54.313 and 54.314 of the 

Commission’s Rules, 47 C.F.R. §§ 54.313 & 54.314.  Specifically, the Partnerships request 

waiver of the January 1, 2004, certification filing deadline set forth in 

47 C.F.R. §§ 54.313(d)(3)(ii) & 54.314(d)(2) to enable the Partnerships to receive high-cost 

universal service support commencing May 24, 2004, the date upon which the Partnerships' 

eligible telecommunications carrier ("ETC") designations became effective in certain portions of 

the State of North Dakota. 

I. BACKGROUND 

The Partnerships are providers of commercial mobile radio service (“CMRS”) in the 

State of North Dakota.  On October 15, 2003, each Partnership filed an Application with the 

North Dakota Public Service Commission ("NDPSC") seeking, among other things, to be 
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designated as competitive federal ETCs in certain areas in North Dakota.1  On February 25, 

2004, the NDPSC issued an Order designating the Partnerships as competitive ETCs throughout 

their requested service areas conditioned upon the filing of informational tariffs for their 

universal service and Lifeline/Link-Up service offerings.2  Additionally, the Partnerships' ETC 

designations for certain areas served by various incumbent rural telephone companies were 

further conditioned upon obtaining the agreement of this Commission to redefine the service area 

requirement.3 

In compliance with the ETC Order, the Partnerships filed informational tariffs with the 

NDPSC on May 24, 2004.  The Partnerships then commenced providing service as ETCs within 

the designated areas that did not require redefinition as identified in Table 5 of the ETC Order.  

For the service areas requiring redefinition in which the Partnerships were conditionally 

                                                 
1 Northwest Dakota Cellular of North Dakota Limited Partnership Petition for Designation as an 
Eligible Telecommunications Carrier, Case No. PU-1226-03-597 (Oct. 15, 2003); North Central 
RSA 2 of North Dakota Limited Partnership Petition for Designation as an Eligible 
Telecommunications Carrier, Case No. PU-386-03-598 (Oct. 15, 2003); North Dakota RSA No. 
3 Limited Partnership Petition for Designation as an Eligible Telecommunications Carrier, Case 
No. PU-897-03-599 (Oct. 15, 2003); Badlands Cellular of North Dakota Limited Partnership 
Petition for Designation as an Eligible Telecommunications Carrier, Case No. PU-1225-03-600 
(Oct. 15, 2003); North Dakota 5 – Kidder Limited Partnership Petition for Designation as an 
Eligible Telecommunications Carrier, Case No. PU-338-03-601 (Oct. 15, 2003);  Bismarck MSA 
Limited Partnership Petition for Designation as an Eligible Telecommunications Carrier, Case 
No. PU-494-03-602 (Oct. 15, 2003). 

2 Northwest Dakota Cellular of North Dakota Limited Partnership Designated Eligible Carrier 
Application, Case No. PU-1226-03-597; North Central RSA 2 of North Dakota Limited 
Partnership Designated Eligible Carrier Application, Case No. PU-386-03-598; North Dakota 
RSA No. 3 Limited Partnership Designated Eligible Carrier Application, Case No. PU-897-03-
599; Badlands Cellular of North Dakota Limited Partnership Designated Eligible Carrier 
Application, Case No. PU-1225-03-600; North Dakota 5 – Kidder Limited Partnership 
Designated Eligible Carrier Application, Case No. PU-338-03-601; Bismarck MSA Limited 
Partnership Designated Eligible Carrier Application, Case No. PU 494-03-602, Order, 
(Feb. 25, 2004) ("ETC Order") (attached as Exhibit A hereto). 

3 Id. 
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designated, the Partnerships filed a joint petition before this Commission pursuant to 47 C.F.R. § 

54.207(c) requesting approval of the NDPSC's proposed redefinition of the service area 

requirement.  The joint petition was filed on June 3, 2004.  This Commission issued a Public 

Notice on June 17, 2004, soliciting comments on the joint petition.4  Pursuant to 47 C.F.R. 

§ 54.207(c)(3)(ii), the redefinition request was deemed approved and effective because the 

Commission declined to initiate a proceeding within ninety (90) days of the release date of the 

Public Notice.  Thus, the Commission's concurrence with the NDPSC's proposed redefinition 

became effective on September 15, 2004.  The Partnerships then commenced providing service 

as ETCs within the redefined service areas identified in Table 7 of the ETC Order. 

Accordingly, the Partnerships seek to qualify for receipt of high-cost universal service 

support beginning May 24, 2004.  The Partnerships request waiver of the annual state 

certification requirements set forth in Commission Rules 54.313(d)(3)(ii) and 54.314(d)(2) that 

would otherwise have required the State of North Dakota to certify the Partnerships' use of high-

cost universal service support on or before January 1, 2004 (or nearly five months before the 

Partnerships became eligible to receive support as ETCs).  Waiver of these rules will enable the 

Partnerships to receive federal universal service support commencing as of the effective date of 

their ETC designations in the State of North Dakota, May 24, 2004, through December 31, 2004. 

II. THE NEED FOR THE WAIVER 

Under Rules 54.313 and 54.314, if a state intends for the incumbent and competitive 

ETCs within its jurisdiction to receive federal high-cost universal service support, it must 

annually file with the Commission and the universal service fund administrator, Universal 
                                                 
4 In the Matter of Federal-State Joint Board on Universal Service, Petition for Agreement with 
Redefinition of Service Area Requirement for Certain Rural Telephone Company Study Areas in 
the State of North Dakota Pursuant to 47 C.F.R. § 54.207(c), CC Docket No. 96-45, Public 
Notice, DA 04-1739 (rel. June 17, 2004). 
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Service Administrative Company (“USAC”), a certification stating that all federal high-cost 

support will be used by the companies only for the provision, maintenance, and upgrading of 

facilities and services for which the support is intended.  47 C.F.R. §§ 55 54.313(a) & 54.314(a).  

To qualify for receipt of high-cost universal service support beginning in the first quarter of a 

given year, an ETC must be certified by the state on or before October 1 of the prior calendar 

year.  47 C.F.R. §§ 54.313(d)(3)(i) & 54.314(d)(1).  Certifications for the second through fourth 

quarters of a year must be received by January 1 of the current year, while certifications for the 

third and fourth quarters must be received by April 1.  47 C.F.R. §§ 54.313(d)(3)(ii)-(iii) & 

54.314(d)(2)-(3).  Finally, certifications for only the fourth quarter must be received by July 1 of 

that year.  47 C.F.R. §§ 54.313(d)(3)(iv) & 54.314(d)(4). 

In this case, because the Partnerships' ETC designations did not become effective in the 

State of North Dakota until May 24, 2004, the NDPSC could not have certified the Partnerships' 

use of support in calendar year 2004 within the filing deadlines set forth in sections 

54.313(d)(3)(ii) and 54.314(d)(2).5 

According to the deadlines set forth in Sections 54.313 and 54.314, the NDPSC would 

have been required to file the Partnerships' certifications no later than January 1, 2004, to qualify 

the Partnerships to receive high-cost universal service support from May 24, 2004, through 

December 31, 2004.  47 C.F.R. §§ 54.313(d)(3)(ii) and 54.314(d)(2).  However, because the 

Partnerships were not designated as ETCs in the State of North Dakota until May 24, 2004, the 

NDPSC could not have done so by the January 1 deadline.  As a result, strict adherence to 

Sections 54.313 and 54.314 must be waived so that the Partnerships can begin receiving high-

cost universal service support as of the effective date of their ETC designations, May 24, 2004.  

                                                 
5 A copy of the NDPSC’s certification is attached as Exhibit B hereto. 



 5 

To do otherwise would deprive the Partnerships of much needed high-cost universal service 

support for the entire calendar year 2004, even though the Partnerships began providing service 

as ETCs effective May 24, 2004. 

III. REQUEST FOR WAIVER 

The Commission’s Rules expressly provide for waiver of any Rule if good cause is first 

established.  47 C.F.R. § 1.3.  In addition, Section 1.925(b)(3) provides for a waiver where it is 

shown that 

(i) The underlying purpose of the rule(s) would not be served or 
would be frustrated by the application to the instant case, and that a 
grant of the requested waiver would be in the public interest; or 

(ii) In view of unique or unusual factual circumstances of the instant 
case, application of the rule(s) would be inequitable, unduly 
burdensome or contrary to the public interest, or the applicant has 
no reasonable alternative. 

47 C.F.R. § 1.925(b)(3).  Consistent with these Rules, the Commission “may exercise its 

discretion to waive a rule where particular facts would make strict compliance inconsistent with 

the public interest.”  Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 

(D.C. Cir. 1990). 

In this case, “strict compliance” with the certification requirements and deadlines set 

forth in Section 54.313 and 54.314 would create the unintended consequence of preventing the 

Partnerships from receiving federal high-cost universal support for the entire calendar year 2004, 

even though the Partnerships were designated and providing service as competitive ETCs 

effective May 24, 2004.  Thus, the Partnerships would not receive timely and appropriate 

universal service support payments despite the fact that they were meeting the obligations as 

ETCs and providing the supported services in North Dakota from May 24 through December 31, 

2004. 
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The limited waivers that the Partnerships seek are fully consistent with, and supported by, 

well-established Commission precedent.6  In granting waiver requests to other similarly situated 

ETCs, the Commission has acknowledged that strict application of its filing deadlines may have 

the effect of penalizing newly designated ETCs.7  The Commission has identified this situation 

as a “special circumstance” that warrants a limited waiver so that ETC support to timely 

commence.8  The Commission has further reasoned that “the potential harm that would be 

suffered by customers [of the ETC…] justifies a waiver” and found that the loss of three months 

worth of universal service funding in similar circumstances would be “egregious.”9  In addition, 

the Commission has recently taken affirmative steps to address the need for waivers such as this 

in a Notice of Proposed Rulemaking proposing to amend the rules governing the filing of annual 

                                                 
6 See, e.g., In the Matter of Federal-State Joint Board on Universal Service, N.E. Colorado 
Cellular, Inc., Petition for Waiver of Section 54.314(d) of the Commission’s Rules; 
CC Docket No. 96-45, Order, DA 03-2482 (rel. July 25, 2003) (“N.E. Colorado Order”); In the 
Matter of Federal-State Joint Board on Universal Service, Guam Cellular and Paging, Inc., 
Petition for Waiver of Section 54.314 of the Commission’s Rules and Regulations, 
CC Docket No. 96-45, Order, DA 03-1169 (rel. Apr. 17, 2003) (“Guam Cellular Order”); In the 
Matter of Federal-State Joint Board on Universal Service, RFB Cellular, Inc., Petition for 
Waiver of Section 53.314(d) and 54.307(c) of the Commission’s Rules and Regulations, 
CC Docket No. 96-45, Order, DA 02-3316 (rel. Dec. 4, 2002) (“RFB Order”). 

7 See See Federal-State Joint Board on Universal Service, Grand Communications, Inc. Petition 
for Waiver of Sections 54.307 and 54.314 of the Commission’s Rules and Regulations, Order, 
CC Docket No. 96-45, DA 04-2534 (rel. Aug. 16, 2004) at ¶ 3 (”Grande Order”). 

8  N.E. Colorado Cellular Order, ¶ 6; Guam Cellular Order ¶ 6; RFB Order, ¶ 8. 

9  In the Matter of Federal-State Joint Board on Universal Service, West Virginia Public Service 
Commission, Request for Waiver of State Certification Requirements for High-Cost Universal 
Service Support for Non-Rural Carriers, CC Docket No. 96-45, Order, DA 01-86, ¶ 7 
(rel. Mar. 13, 2001). 
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certifications and data certifications by ETCs to “allow newly designated ETCs to begin 

receiving high-cost support as of their ETC designation date.”10 

Granting the requested departures from these Rules would further the Commission’s 

public policy goals of bringing access to mobile telecommunications technologies to all citizens 

by enabling the Partnerships to receive support for the provision, maintenance, and upgrading of 

facilities and services commensurate with their service as competitive ETCs within their 

respective designated areas.  Without timely access to this support, the Partnerships cannot fully 

begin to fulfill the promises of the Act: “[t]o promote competition and reduce regulation in order 

to secure lower prices and higher quality services for American telecommunications consumers 

and encourage the rapid deployment of new telecommunications technologies.”  Pub. L. No. 

104-104, 110 Stat. 56 (1996). 

Universal service funding is vital to the Partnerships' ability to carry out their mission as 

ETCs in North Dakota because it will allow the Partnerships to pursue the construction and 

upgrading of their network to better serve customers within their respective designated ETC 

service areas.  The Partnerships should not be unfairly handicapped or otherwise delayed in 

pursuing their mission as ETCs by the strict application of rules that were never intended to 

undermine the purpose of an ETC designation.  The Partnerships should not be denied several 

months worth of high-cost universal service support to which they are otherwise entitled simply 

because the State of North Dakota could not have filed the certifications required under Sections 

54.313 and 54.314 by the January 1, 2004, deadline - which was nearly five months prior to the 

effective date of the Partnerships' respective ETC designations in North Dakota.  In adopting the 

certification schedule in Section 54.314, the Commission did not intend to create a process that 
                                                 
10 In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Notice 
of Proposed Rulemaking, FCC 04-127, ¶ 4 (rel. Jun. 8, 2004) (“NPRM”). 
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disadvantages carriers receiving the ETC designation subsequent to a quarterly certification 

deadline.11  In this instance, strict application of the deadlines set forth in Sections 54.313 and 

54.314 is inconsistent with the public interest. 

In light of abundant Commission precedent and the pending NPRM, granting waiver 

would serve in the public interest so that the Partnerships may receive high-cost universal service 

support in North Dakota commencing May 24, 2004. 

                                                 
11 See Grande Order at ¶ 3. 
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IV. CONCLUSION 

For the forgoing reasons, the Commission should grant the Partnerships' requests for 

waiver of the certification filing deadlines set forth in 47 C.F.R. §§ 54.313 and 54.314 and accept 

the NDPSC’s November 3, 2004 certification of the Partnerships' use of universal service 

support as timely filed for purposes of qualifying the Partnerships to begin receiving universal 

service support effective May 24, 2004. 

 

 Respectfully submitted, 
 

Dated:  November 12, 2004 WILKINSON BARKER KNAUER LLP 
 
 
By:                  /s/                                    
      L. Charles Keller 
2300 N Street, NW 
Suite 700 
Washington, D.C. 20037 
Telephone: (202) 383-3414 
Facsimile: (202) 783-5851 
ckeller@wbklaw.com 
 
BRIGGS AND MORGAN, P.A. 
  Mark J. Ayotte 
  Matthew A. Slaven 
2200 First National Bank Building 
332 Minnesota Street 
Saint Paul, Minnesota 55101 
Telephone: (651) 808-6600 
Facsimile: (651) 808-6450 
mayotte@briggs.com 
 
Attorneys for the Petitioners 
 

 












































































